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BRIEF ON APPEAL TRANSMITTAL 



Commissioner for Patents 
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Sir: 



Transmitted herewith is a Brief on Appeal in the above-identified application. 



1. 

2 

3. 



6. 
7. 
8. 



( ) 
( ) 
( ) 



An Oral Hearing is requested. 
An Oral Hearing is requested on 



An extension of time for filing the Brief on Appeal 
( ) is hereby requested. 

( ) was requested on . 

The fee is calculated as follows: 

Filing Brief on Appeal $ 
Request for Oral Hearing $ 
Request for an Extension of Time $ 



5. (X) 



( ) 
( ) 

00 



(large) 



$ 
$ 
$ 



(small) 



No fee required. A fee is not required as a fee was paid with the Brief filed 
on March 31, 2003. 

A check in the amount of J> is enclosed. 

Please charge Deposit Acct. No. 02-0200 in the amount of $_ 



The Commissioner is hereby authorized to charge underpayment of any fees during 
the pendency of this application or credit any overpayment to Deposit Account 
No. 02-0200 . 



Respectfully submitted, 



Date: August 28, 2006 
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BRIEF ON APPEAL 



Commissioner for Patents 

P.O. Box 1450 

Alexandria, VA. 22202-3514 



INTRODUCTORY COMMENTS 



Pursuant to the provisions of 37 CFR 41.37, submitted herewith is 
Applicant/Appellant's Brief on Appeal. A fee is not required as a fee was paid with the 
Brief filed on March 31 , 2003. 

Any additional fees necessary for this appeal may be charged to the 
undersigned's Deposit Account No. 02-0200. 

REAL PARTY IN INTEREST 

(37CFR41.37(c)(1)(l) 
The real party in interest is Applicant/Appellant, Mr. Ping Liong Tjoa. 

RELATED APPEALS AND INTERFERENCES 

(37CFR41.37(c)(1)(ii) 
An earlier appeal was filed on March 31 , 2003. The application was remanded 
by The Board of Appeals back to the examiner. 



STATUS OF CLAIMS 

(37 CFR41.37(c)(1)(iii)) 

Claims 12 and 14-23 are pending in this application. 
Claims 12 and 14-23 have been finally rejected. 

STATUS OF AMENDMENTS 

(37CFR41.37(c)(1)(iv)) 
A Request for Reconsideration was filed after issuance of the Office Action of 
February 27, 2006. 

An Advisory Action was issued on May 24, 2006, followed by the filing of a Notice 
of Appeal on June 27, 2006. 

SUMMARY OF CLAIMED SUBJECT MATTER 

(37 CFR 41.37 (c)(1)(v)) 
(References are to page and line of the specification) 

The invention disclosed and claimed in this application relates to a training 
apparatus (page 1 , line 3) which has an intermediate element formed as a rod and 
identical end elements (page 3, lines 9 and 10). Each end element has a spherical 
form with a nondiscontinuous spherical surface remote from the intermediate element, 
a turning region and a conversely concave region on its side toward the intermediate 
element (page 3, lines 21-29). 

The dimensions of the training apparatus will depend on whether the user is an 
adult or a child. For the total length of the training apparatus is approximately in the 
range of the length of the shoulder span of the person using it (page 4, lines 1-13). 

The spherical end elements fit the palms of the users hand (page 4, line 30). 
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Because of the spherical shape and the rotational symmetry of the intermediate 
element, the meridians known from traditional Chinese medicine are on the one hand 
activated via the palms and on the other hand, given technically correct use, optimal 
posture and flexibility in the shoulder and chest region are promoted (page 4, line 33 
to page 5, lines 1-4). 

GROUNDS OF REJECTION TO BE REVIEWED ON APPEAL 

(37 CFR41.37(c)(1)(vi)) 

Claims 12 and 19-21 are rejected as anticipated under 35 USC 102(b) by Bosko; 
Claim 17 rejected as unpatentable under 35 USC 103(a) over Bosko in view of 
Coallier; and 

Claims 18-21 are rejected as unpatentable under 35 USC 103(a) over Bosko 
in view of Jackson. 

ARGUMENTS 

(37CFR41.37(c)(1)(vii)) 
(1) 

In the rejection based upon 35 USC 1 02(b), the examiner refers us to col. 5, lines 
40 - 45 and quotes Bosko as stating that "Short or long bars can be used," but the 
"short or long bars " are "used to change from dumbells to barbells." Most people 
know that a dumbell is usually engaged by a single hand, and a barbell by both hands 
of the user. Certainly, the dumbell would not be "approximately in the range of the 
length of the shoulder span of the person using it," as recited in the claims. The barbell 
might have the extent noted, but it would be too massive for the user to ever consider 
placing the spheres in the palms of their hands. Consider also, line 43 and 44 of col. 
5, wherein Bosko states that "hollw steel balls can be used," and that these spheres can 
each hold "10 gallons of liquid .... which would give a weight of 160 lbs." A weight of 
1 60 lbs would be difficult for most men to handle and certainly most women could not 
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handle it. Moreover, to expect the user to use this weight by engagement with the 
palms of one's hands is simply attempting to stretch the teaching of Bosko way beyond 
any reasonable interpretation. 

The examiner suggests that all that matters is that "Applicant has apparatus 
claims" and not "method claims." That is true, but the distinctions noted assist in 
defining structure and not method. When one considers the recitation in claim 12 that 
the end element has a spherical region "adapted to the palm of the hand of a training 
person," one can only conclude that this recitation relates to structure not method. 

It is clear that the examiner has taken the position that a bar with end elements 
can never be patented over a dumbell or barbell because a dumbell or barbell has a bar 
and end elements. If this logic is accepted, then an internal composition engine, for 
example, with a newly shaped cylinder head cannot be patented because engines with 
cylinder heads are known. If this is the approach we should be taking then very little can 
be patented. 

(2) 

The examiner states that "The prior art of record possess the capability of being 
utilized in any manner that the user desires." And what user would desire to use a 
dumbell or barbell that weights 160 lbs between the palms of their hands such that the 
dumbell or barbell is supported only by the palms of the user's hands? It is 
inconceivable. 

Examinations must employ reality and conclusions reached as a result of the 
examination must not be exaggeration. 

(3) 

The examiner also states "This range is very broad, since the palm of the hand 
of a person using it may be on any size and shape," referring to the claimed limitation 
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that the diameter of the end element is "adapted to the palm of the hand of the person 
using it." It is respectfully submitted that this range is not very broad. The limitation 
recited in the claims is to be related to the diameter of the element not to the hand of 
the user. People do indeed have different sized palms, but the difference can in no way 
equate to the different size dumbells or barbells that exist in the public domain. 

The examiner cites MPEP 2131 .03. This section of the MPEP also states that 
"sufficient specificity to constitute an anticipation under the statute [35 USC 102) " is 
necessary. We see no "sufficient specificity" in Bosko. 

The limitations which relate the structure of the training apparatus in terms of 
size and location should not be ignored or dismissed out of hand. 

(4) 

Regarding the rejections under 35 USC 103 and the declarations (copies of 
which are being submitted with the Evidence Appendix) filed by applicant, the examiner 
states that the declarations were taken into consideration. Applicant was not told in the 
Office Action of February 27, 2006, what effect these declarations had or why they were 
not effective. In the Advisory Action of May 24, 2006, the examiner states that they 
were found "... not to be of assistance in distinguishing the present invention over the 
Bosko [sic]. The apparatus claim limitations of the present invention are disclosed in 
Bosko. The applicant did not claim a method of massaging as discussed in the 
declarations." Moreover, the examiner reference has to be to the rejection under 35 
USC 102 and the declarations are offered against the rejections under 35 USC 103. 

In an ex parte proceeding, the weight of opinion in a 132 declaration must be 
given its due consideration. To state that they were considered but were dismissed 
because the "[t]he apparatus claim limitations . . . are disclosed by Bosko is not enough, 
and has little meaning with respect to a 103 rejection. The declarations are from 
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professionals that have used the training apparatus and seen the positive results 
achieved. They certainly show commercial success, and that is one reason they were 
offered. If the examiner does not agree, then applicant is entitled to know why. 

CONCLUSION 

In view of the above, it is respectfully submitted that claims 1 2 and 14-23 should 
be allowed over the references of record and those applied. 



BACON & THOMAS, PLLC 
625 Slaters Lane, 4 th Floor 
Alexandria, VA 22314 
Tel: (703) 683-0500 
Fax: (703) 683-1080 
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APPENDIX OF CLAIMS 
(37 CFR 41.37 (c)(1)(viii) 

Claims 1-11 (Canceled) 

12. A training apparatus for massaging the palms and for promoting body 
bearing and motion, comprising: 

an intermediate element formed as a rod; and 

identical end elements, each situated at a respective end of said intermediate 
element, 

wherein each end element has a spherical region, the diameter of which is 
adapted to the palm of the hand of a training person with a nondiscontinuous spherical 
surface remote from said intermediate element, a turning region and a conversely 
concave region on its side toward said intermediate element, said turning region making 
a steady transition into said conversely concave region, wherein said conversely 
concave region making a steady transition to said intermediate element, and wherein 
the total length of the training apparatus between and including said spherical regions 
is approximately in the range of the length of the shoulder span of the person using it. 

Claim 13 (Cancelled). 

14. The training apparatus according to claim 12, wherein the radius of said 
conversely concave region is approximately equal to the radius of said 
non-discontinuous spherical surface. 



U.S. Pat. Appl. 09/319,243 

15. The training apparatus according to claim 12, wherein said conversely 
concave region and said turning region form a smaller minimum diameter than the 
equivalent of the maximum diameter of said intermediate element. 

16. The training apparatus according to claim 15, wherein said intermediate 
element is cylindrical over a substantial portion of its length. 

17. The training apparatus according to claim 12, wherein the radius of said 
spherical surface is in a range of between 30mm and 75mm. 

18. The training apparatus according to claim 12, wherein the minimum 
diameter of said conversely concave region and said turning region is in a range of 
between 17mm and 25 mm. 

19. The training apparatus according to claim 12, wherein the total length of 
the training apparatus between and including said spherical regions is in a range of 
between 200mm and 560mm. 

20. The training apparatus according to claim 12, wherein the total length of 
the training apparatus between and including said spherical regions is in the range of 
between 600mm to 2000mm. 
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21 . The training apparatus according to claim 12, wherein the total length of 
the training apparatus between and including said spherical regions is in the range of 
between 600mm and 1200mm. 

22. The training apparatus according to claim 12, wherein the training 
apparatus is molded in one piece. 

23. The training apparatus according to claim 12, wherein the training 
apparatus is made of one of: wood, plastic, metal and stone. 
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EVIDENCE APPENDIX 

Submitted herewith are copies of the declarations of Karl-Michael Reinauer 
and Barbara Michalski filed pursuant to 37 CFR 1 .1 32. Also submitted are copies 
of the documentary evidence filed with the Brief on Appeal. 
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IDOGO Put to Test 
Users report their experience with the therapy appliance. 

For about one year the 41 cm long wooden pole with its spherical ends has been in use in a 

Autism. 

The developer of this small wooden pole, Ping Liong Tjoa. was the manager of several Tai 
SS £|S was'to^o^ SSc, would combine the recognized effects o, 

therapLs^ are S an important factor when choosing therapy methods and train.ng 

ThisTs n where IDOGO builds a bridge between east and west. Short P^ c ^ s ,^Lmes 
ve satiirapplication combines oriental experience with western therapy me hods, "simplifies 

different symptoms and allows the patient to exercise mdependently and expedites the 
healing process. 

been working with IDOGO for more than year, treating orthopaedic, surgery s ^ roK J 
ensure uniform movement. This applies addit.onal strain 

mono orovides the riqht support and guidance and automatically leads to correct ana 

fnSnce on the physiotherapy treatment and the the patient's metabol.sm. 

fractures Parkinson's disease, diabetes and polyneuropathy. rn . 

H^h y K s^^ 

Occupational therapist Claudia Bohringer-Nowak descnbes the IDOGO Effect for hemip.eg 
tt^ZZZIS^** handyrains use of strength through slow movement 



and a symmetrical self supporting posture and balance. This at fir&i sitting down, then 
standing up and walking. The 'Pole increases vitality, endurance and vital capacity and 
increases the movement of the shoulders through co-ordinated arm movements, but protects 
from strain. Optimized and balanced arm movements reduce the danger of injuries to neck 
and shoulders. 

Surgery and Orthopaedic Patients 

This effect is also very noticeable after surgery. Large scars cause patients to be cautious 
and cramped because of painful scar tissue resulting in a restriction of their full movement 
radius. At the same time respiration is shallower and quite often the perception of how far 
movement can go is disturbed. These factors inhibit the healing process. All users confirm 
that IDOGO solves all of these problems, not only because of the optimized movements, 
improved respiration and oxygen intake, but also because IDOGO protects weakened parts 
from strain or pain. Improved respiration is a major factor repeatedly emphasized by thfe 
users. Deep and steady respiration guaranties that the patient is relaxed and can 
concentrate on the physiotherapy, and at the same time improve metabolism due to 
increased oxygen intake. The positive effects are also seen in treatment for all orthopaedic 
patients (e.g. HWS, WS, BWS, LWS, Lordosis of LWS, Scoliosis ), surgery patients ( e.g. 
mammo, pulmonary), and patients with endoprothesis. 

Respiratory Disorders, Asthma, Bronchitis 

Relaxed and deep respiration in combination with optimal movement sequences is 
fundamental to the healing process. 

Especially in treatment of respiratory disorders like asthma and bronchitis or after pulmonary 
surgery the patients benefit from an increased oxygen intake and optimized pulmonary 
function. Phlegm is more easily removed without the usual pain 

Physiotherapists also note that fear of painful coughing fits is noticeably relieved, because 
the patients now concentrate on the Pole and not on the cough itself. In the Pulmonary Clinic 
in Stuttgart experience shows that during prophylactic therapies for thorax mobilization, the 
patients perform uniform, co-ordinated and softer exercises and are consequently more 
relaxed with deeper respiration. 

Hypertension, Hyperactivity and Autism 

The IDOGO pole stimulates a new direction in perception for hyperactivity and autism. Some 
experience of treatment with children in this area has been reported. In these cases the 
IDOGO pole was not used for movement sequences, but only held by the two spheres in the 
hands; Experience shows that these patients with typical concentration disorders improve, as 
the pole focusses 

attention and is calmative. Even energy thrusts or physical overreactions in autistic patients, 
often expressed in biting or palpitation, 

can be relieved by holding the pole in both hands. Simply turning the two IDOGO poles in the 
hands has shown positive effects on hypertension patients. Carmen Lienert and Hans Rapp 
of the Rehabilitation Clinic in Boblingen confirm that IDOGO can regulate high blood 
pressure without medication. Test with a group of patients using the IDOGO Pole confirm the 
same results as patients with medication treatment. Comparable experience has also been 
reported by other physiotherapists. 

In summary, after one year of experience with IDOGO in practice, we can conclude that the 
Pole has been successfully applied in various therapeutical areas and that patients and 
therapists equally benefit from its unlimited applications. 



Contact for further information and introductory courses is Mr. Ping Liong Tjoa. Address: 
Ping Liong Tjoa, Grabenstr. 24c, 71116 Gartringen, www.idogo.de; Tel; 07034/ 26034, Fax: 
07034/ 20443, e-mail: info@idogo.de 
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RELATED PROCEEDINGS APPENDIX 

There is no related proceeding being relied upon. 
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In re Application of 
Ping Liong TJOA 
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For : TRAINING APPARATUS 



Ait Unit: 3764 
Ex: L. Hamilton 



DECLARATION UNDER 37 CFR 1.132 



Assistant Commissioner for Patents 
Washington, D.C. 20231 



Sir: 



I, Karl-Michael Reinauer, declare the following: 



1. I received my Doctor of Medicine degree from the University of Tubingen in 1983. 



2. I became registered as an internist in 1989 and became academic chief in the 
Diabetics Department in 1991 at the University of Tubingen 

3. In 1994 I served as chief physician in charge of the Geriatrics Department at the 
Sindelfingen City hospital 

4. In 1996 I continued my education in clinical geriatrics in the field of internal 
medicine, and in 1997 I was named chief of the Geriatric Rehabilitation Clinic in 

1 



Boblingen. 



In 1999 I received certification in the field of physical therapy. 

During the periods noted above, I have been engaged in active research in the 
diabetic field and taught in this field as well. Pr^s#e% ; I am a member of the 
Board and press secretary for the Study Group for Diabetology in the German 
state of Baden- Wiirttemberg. 

In my work at the Bolingen Rehabilitation Clinic I have had the opportunity to 
work with DDOGO for treating patients. Almost a third of the patients are stroke 
patients with varying degrees of disability. There are also with hip fractures, 
Parkinson's disease, diabetes and polyneuropathy. With these patients I see the 
main advantage of IDOGO in its ease of use in physiotherapy and the fast results 
achieved. With IGOGO the patient is more relaxed and loosens up. This is not 
only more efficient, but also more comfortable the patient, which increases 
motivation. Stroke patients with typical perceptual disturbances regenerate 
noticeably faster. This is also true for Parkinson patients with disturbed 
perception. The pole helps the therapist decide if a cognitive disorder exists 
I hereby declare that all statements made herein of my own knowledge are true 
and that all statements made on information and belief are believed to be true; and 
further that these statements were made with the knowledge that willful false 




statements and the like so made are punishable by fine or imprisonment, or both, 
under Section 1001 of Title 18 of the United States Code and that such willful false 
statements may jeopardize the validity of the application or any patent issued 
thereon. 




Dr. Karl-Michael Reinauer 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 



In re Application of 

Ping Liong TJOA 

Appln. No. : 09/319,243 

Filed : June 7, 1999 

For : TRAINING APPARATUS 



Art Unit: 3764 



Ex: L. Hamilton 



DECLARATION UNDER 37 CFR 1.132 



Assistant Cornrnissioner for Patents 
Washington, D.C. 20231 

Sir: 



I, Barbara Michalski, declare the following: 



1 . I am president of the Berlin and Brandenburg, Germany, state physical therapist 
association known as the VPT Association. 



2. I started my tr ainin g as a physical therapist in 1961 as an intern and received my 
diploma in physical therapy from the Medical College of Charite. 

3. From 1964 to 1966, 1 practiced physical therapy in the emergency department of 
the Medical College of Charite. 
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From 1966 to 1975, J 1 practiced physical therapy in the orthopedic department of 
the Medical College of Charite, specialising for spinal diseases and quadriplegics. 

While practicing in the orthopedic department of the Medical College of Charite, I 
was assigned to establish the No. 1 Polyclinic in Berlin to train physical therapists. 

From 1975 to present, I have continued in my practice of physical therapy while 
moving also into the management of the professional association for physical 
therapy, resulting in the presidency noted above. 

For several years now, I have been working with IDOGO for treating orthopedic, 
surgery, stroke and cancer patients, as well as patients with bronchitis and asthma. 
In my experience, I have found that stroke patients require support for their 
paralyzed parts to even be able to start physiotherapeutic exercises. In addition, 
support with devices or by the therapist does not ensure uniform movement, 
applying instead additional strain. I have found that IDOGO provides the right 
support and guidance and automatically leads to correct and symmetrical 
movement. 

I hereby declare that all statements made herein of my own knowledge are tme 
and that all statements made on infoi-mation and belief are believed to be true; and 
further that these statements were made with the knowledge that willful false 
statements and the like so made are punishable by fine or imprisonment, or both, 
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under Section 1001 of Title 18 of the United States Code and that such willful false 
statements may jeopardize the validity of the application or any patent issued 
thereon. 
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